
UNAPPROVED MINUTES 

MINUTES OF THE BROOKLYN PARK PLANNING COMMISSION 
Regular Meeting – May 11, 2022 
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1. CALL TO ORDER 
 

The meeting was called to order at 7:00 PM. 
 
2. ROLL CALL/PLEDGE OF ALLEGIANCE 
 
Those present were: Commissioners Fraser, Husain, Kiekow, Klonowski (via Zoom), Turnham, 
and Udomah; Council Liaison West-Hafner; Planning Director Mogush; Senior Planner Larson.  
 
Those arrived late: None 
 
Those not present were: Commissioners Cavin, Reindorf, and Xiong (with prior notice).  
 
3. EXPLANATION BY CHAIR 
 
4. APPROVAL OF AGENDA 
 
MOTION KIEKOW, SECOND TURNHAM TO APPROVE THE MAY 11, 2022 AGENDA. 
 
UPON A ROLL CALL VOTE, THE MOTION CARRIED UNANIMOUSLY. 
 
5. CONSENT AGENDA 

 
A. Minutes – April 13, 2022 

 
MOTION FRASER, SECOND TURNHAM TO APPROVE THE MAY 11, 2022 CONSENT 
AGENDA.  
 
UPON A ROLL CALL VOTE, THE MOTION CARRIED UNANIMOUSLY. 
 
6. PUBLIC HEARING 

 
A. Pergola (Terry Menge) – Variance #22-108 for an existing pergola structure located 

within the required side yard setback.  
 

Planning Director Mogush presented a variance request for the property at 9143 Ashley Terrace 
North.  He displayed a photo of the pergola structure which is located in the backyard adjacent to 
the property owner’s pool, along the side property line.  He explained that a portion of the pergola 
is located too close to the property line, as a five-foot setback is required.  He stated that all other 
aspects of the structure comply with the zoning code.  He identified a portion of the structure, 
which is 3.95 feet from the property line, which is in violation of the zoning ordinance.  He stated 
that this was originally constructed in 2001, in the same location, and was rebuilt last year because 
it was deteriorating.  He stated that a complaint was received about the height of the structure, 
which does comply with Code requirements, and after investigation staff discovered the issue 
related to the setback.  He commented that the structure is also located within the utility and 
drainage easement.  He stated that the issue with the easement encroachment will be the decision 
of the City Engineer and the item before the Commission is only related to the variance to the 
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setback.  He reviewed the variance criteria the Commission must consider and noted that in this 
case the situation was created by the landowner and therefore does not meet the criteria and staff 
recommends denial of the variance.  He stated that the City Engineer has stated that he would 
allow the encroachment into the easement if the pergola could meet the five-foot setback.   
 
Terry Menge (the applicant) introduced himself and stated that through all his conversations with 
City staff he had been told that they only needed to meet one of the criteria related to the variance, 
and his request actually meets two of those criteria.  He commented on inconsistencies he has 
experienced with City staff.  He stated that the structure has been in place since 2001 and 
reviewed photos of his yard and the planning for the structure.  He noted that they did reuse the 
existing footings.  He stated that they have received many compliments on his home, yard and 
landscaping and received an award the previous year.  He stated that when speaking with the 
previous planning staff member he had been told that there is not a reason why the pergola could 
not be moved to the other side of the pool.  He noted that comment was disheartening as they 
have planned out the design of their home and its landscaping.  He stated that five companies 
were involved in the design and construction of the pergola and related backyard improvements.  
He commented that there are gas lines and a drain under the pergola that would need to be 
relocated if the pergola were moved.  He commented on the reasoning the pergola was replaced 
because of the rot discovered.  He noted that in 2001 there was not a permit required for the 
pergola and again in 2021 they checked with City staff and were told that pergolas do not require 
permitting.  He noted that the new structure remains in the footprint of the old structure.  He stated 
that the vines were not added to the top as they had been in the past, for fear that the vines would 
cause rot once again.  He stated that a gutter system was added to capture the runoff from the 
pergola.  He noted that the pergola has been in that location for 21 years with no complaints. He 
provided details on the process with staff, noting that he was alerted to a stop work order on 
October 4, 2021 that stated the pergola was on a utility easement.  He noted that the pergola has 
been in place since 2001 and there were never any complaints until the neighbor began 
complaining the previous year.   
 
Commission Chair Husain asked the applicant to focus on the variance request. 
 
Mr. Menge summarized the conversations he had with different City staff members throughout 
this process.  He noted that throughout his interactions with staff the only thing mentioned was 
the easement encroachment and the necessity for an electrical permit for the electric work to be 
done.  He provided copies of email conversations with staff, noting that the five-foot setback was 
not mentioned until December 7th, after the structure was already completed and it was noted in 
the email that there was miscommunication between City staff.  He stated that they are fighting 
the miscommunication between staff for the City.  He stated that he was told by City staff that 
neighbors within 100 feet would be notified but that was then expanded to 350 feet and then to 
800 feet which appears to be another miscommunication from the City.  He stated that he walked 
his neighborhood to obtain input from his neighbors, which he has distributed to the Commission, 
in support of his property and pergola.  He stated that out of the 31 people he contacted, only one 
objected to the pergola.  He asked the Commission to consider the miscommunication that he 
has shared.  He requested that the Commission approve the variance for his pergola to remain in 
place.  He stated that his builder is also present. 
 
Commissioner Chair Husain stated that he would prefer to wait for that input as the Commission 
is aware of the points Mr. Menge has brought forward.  He noted that if there are questions about 
the construction, the builder could address those.   
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Commission Chair Husain opened the public hearing. 
 
Greg Gaskins, 9201 Ashley, commented that his intention was not to be a bad guy or 
whistleblower.  He stated that he contacted City staff to ask questions as he was told he could 
not receive a building permit for an accessory structure.  He noted that at that time City staff 
investigated the structure on the applicant’s property.  He stated that he did not have ill intentions 
in making the call.  He stated that if this variance were granted, he would ask why an exception 
would be made on this property but not on his property.   
 
Linda Menge, applicant, stated that when they pulled the vines off the pergola, the neighbor 
stapled a tar paper barrier stating that they removed his privacy.  She commented on the other 
issues they have experienced with the neighbor that just spoke.   
 
Commission Chair Husain commented that the job of the Commission is to review the variance 
request and not get involved in the issue between neighbors. 
 
Darrin __, contractor for the applicant, commented that the easement is intended to ensure 
equipment could get in to make any necessary repairs.  He noted that in this age, that is not how 
lines are repaired and therefore those easements are not needed in that capacity.   
 
Commission Chair Husain closed the public hearing but reminded the public that comments can 
be submitted via email to City Staff for consideration in the City Council agenda packet.  
 
Commissioner Kiekow asked if the pergola was originally constructed by the homeowner or 
whether it existed prior to his purchase of the property. 
 
Mr. Menge stated that they have lived in the home since 1987 and used the same company to 
construct the pergola in 2001 that they used for the addition they made to the back of the home 
in that same year.   
 
Commissioner Turnham asked if permits were pulled for the addition and whether the construction 
of the pergola was mentioned as well. 
 
Mr. Menge stated that several companies were involved in the updates in 2001 and therefore 
permits would have been received for some of that work.  He stated that he had been told that a 
permit is not required for landscaping, fencing, or a pergola.   
 
Commissioner Udomah stated that the applicant mentioned that when the pergola was originally 
constructed in 2001, he was told that a permit would not be required and asked if there is proof 
of that contact between staff and the property owner. 
 
Mr. Menge stated that his contractor approached the City on August 21, 2001 and was told that 
a permit would not be required for a pergola. 
  
Planning Director Mogush stated that he cannot speak to what occurred in 2001.  He stated that 
in 2021, the distinction that the Building Official used in determining a permit would be required 
was the roof.  He noted that typically a pergola has an open roof and is designed to hold vines, 
as it originally did, but the roof triggers the need for a building permit. 
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Mr. Menge stated that they were fine applying for a permit for the roof, but that decision was not 
made until December 7th at which time the pergola construction had already been completed. 
 
Commissioner Udomah asked what would be wrong with working with the City to fix the 
discrepancy to make the structure compliant.   
 
Mr. Menge referenced the cost to make the changes.  He stated that they could cut 14 inches off 
the roof, but that would not change the view of the neighbor.  He stated that the 
miscommunications from the City staff drove them to continue the progress and completion of 
their pergola.  He believed that this was a unique situation as they consulted City staff throughout 
the process.  He noted that 97 percent of the structure is compliant with the setback.   
 
Commissioner Udomah commented that it does not seem there are many differences and 
believed there would be room to work with City staff to resolve the issue and make the structure 
compliant. 
 
Commissioner Kiekow asked when the roof was added to the pergola.   
 
Mr. Menge replied that the roof was started in October and completion occurred at the end of 
October or beginning of November.  He stated that they were not made aware that a permit would 
be needed for the roof until December 7th.  He stated that staff visited the site on November 24th, 
and they inquired about whether a permit would be needed once again, and staff said they were 
not sure at that time.   
 
Commissioner Kiekow commented that it would seem the homeowner then chose to proceed 
without waiting to find out if a permit would be needed. 
 
Mr. Menge stated that the issue being discussed at that time was related to the utility easement 
encroachment.   
 
Commissioner Kiekow asked if the City Engineer supports the encroachment easement. 
 
Planning Director Mogush confirmed that the City Engineer is willing to support the encroachment 
into the easement but noted that is a separate issue.   
 
Commissioner Kiekow noted that the first thing that should be done for a project is to review the 
regulations including setbacks. 
 
Commissioner Klonowski stated that there is an accessory structure guideline on the City website 
that mentioned permits.  She stated that pergolas are not mentioned in that information and asked 
if a building permit is required for a pergola. 
 
Planning Director Mogush stated that the distinction is with the roof that would make this an 
accessory structure rather than a more traditional and open pergola.   
 
Commissioner Klonowski asked if that is outlined in the information available online. 
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Planning Director Mogush replied that would not be within the educational materials generated 
as that is done on a larger scale and this is a more creative and unique design and concept.   
 
Commissioner Klonowski recognized that it would be ambiguous for a homeowner to then 
determine if a permit would be required. 
 
Mr. Menge again commented on the inconsistencies he encountered with City staff and their 
communications throughout the process.  He asked that the Commission approve this request.   
 
Commission Chair Husain stated that this is a tricky situation and while he agrees that the rules 
should be followed, the structure is complete.  He asked what the issue would be if the structure 
remained, and the utility encroachment agreement could be approved.  He asked what impact 
this would have to any other properties.  He acknowledged that the Commission does not want 
to approve all variance requests and after the fact requests but recognized there would be a 
significant cost to move this by a few feet.  He stated that he leans towards recommending 
approval of the variance.   
 
Commissioner Udomah stated that his concern is with consistency of applications.  He recognized 
the misunderstandings that have occurred but stated that this was built where it should not be 
built.  He stated that if this is approved, he would then question why other neighbors could not do 
the same.   
 
Commission Chair Husain commented that this variance would not set precedent and would only 
apply to this property.  He stated that a neighbor would be knowingly moving forward with 
something that is known to not be allowed. 
 
Planning Director Mogush stated that any other variance that would come in would be considered 
on the facts of that case and against the variance criteria. 
 
Commissioner Kiekow commented that when driving around the community there are hundreds 
of structures within the five-foot setback.  He stated that he does not have a problem with this but 
because this has a roof it is a pavilion rather than a pergola.  He stated that there is space between 
the fence and the structure and therefore he does not have an issue supporting this, contingent 
upon the utility easement encroachment being approved.  He encouraged the contractor to 
complete his due diligence on future projects. 
 
MOTION TURNHAM, SECOND KIEKOW TO RECOMMEND APPROVAL OF VARIANCE #22-
108 TO ALLOW A PERGOLA TO BE LOCATED WITHIN THE REQUIRED SIDE YARD 
SETBACK AT 9143 ASHLEY TERRACE, WITH THE CONDITION THAT THE APPLICANT 
OBTAIN A UTILITY EASEMENT ENCROACHMENT AGREEMENT. 
 
FURTHER DISCUSSION: PLANNING DIRECTOR MOGUSH PROVIDED CLARIFICATION ON 
THE LANGUAGE.  HE STATED THAT IF THE COMMISSION CHOOSES TO RECOMMEND 
APPROVAL IT IS IMPORTANT TO PROVIDE INPUT ON THE FINDINGS RELATED TO THE 
VARIANCE.     
 
COMMISSIONER UDOMAH ASKED IF IT WOULD MAKE A DIFFERENCE IF THE ROOF 
OVERHANG WERE CORRECTED. 
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MR. __ REPLIED THAT THERE IS NO OVERHANG AS THE EAVES OF THE ROOF ARE 
ABOUT FOUR INCHES FROM THE BEAM.   
 
COMMISSIONER TURNHAM NOTED A DIFFERENCE IN WHAT THE HOMEOWNER HAS 
STATED THEY WERE TOLD AS TO THE NUMBER OF CRITERIA THEY WOULD NEED TO 
COMPLY WITH VERSUS THE OPINION OF STAFF.  HE ASKED IF THERE COULD BE A 
LEGAL OPINION OBTAINED.  HE NOTED THAT BECAUSE THE PERGOLA WAS ALREADY 
BUILT IT WOULD SEEM SOME OF THE FINDINGS WOULD NOT APPLY.  HE STATED THAT 
IT APPEARS THE LANDOWNER COMPLIED WITH WHAT WAS REQUIRED, INCLUDING 
PULLING THE NECESSARY PERMITS THAT THEY WERE MADE AWARE OF.  HE STATED 
THAT GRANTING THE VARIANCE WOULD NOT CHANGE THE CHARACTER AS IT HAS 
EXISTED IN THAT LOCATION. 
 
PLANNING DIRECTOR MOGUSH COMMENTED THAT IT IS CLEAR THAT CITY STAFF DID 
NOT PERFORM AT ITS BEST FROM A CUSTOMER SERVICE STANDPOINT.  HE 
APPRECIATED THE DEFINITION OF TERMS TO CALL THIS A PAVILION, AS THAT IS NOT 
A WORD THAT APPEARS IN THE DOCUMENTS BUT WOULD HELP TO PROVIDE CLARITY 
TO FUTURE APPLICANTS.  HE STATED THAT MOST OF THIS IS A DELAY IN CLARITY 
BETWEEN OCTOBER AND DECEMBER.  HE STATED THAT THE CORE ISSUE IS RELATED 
TO THE SETBACK REQUIREMENT WHICH LEADS STAFF TO THE RECOMMENDATION OF 
DENIAL AS THE THREE FINDINGS DO NOT APPEAR TO BE MET.  HE STATED THAT IT IS 
INCORRECT THAT ONLY ONE CRITERIA WOULD NEED TO BE MET, AS ALL CRITERIA 
NEED TO BE MET.  HE STATED THAT IF ONLY ONE OF THE CRITERIA WERE REQUIRED 
TO BE MET, ALMOST ANY REQUEST WOULD BE APPROVED.   
 
COMMISSION CHAIR HUSAIN COMMENTED THAT THERE HAS BEEN 
MISCOMMUNICATION BETWEEN THE CITY AND HOMEOWNER WHICH IS SOMETHING 
THE COUNCIL SHOULD CONSIDER IN ITS REVIEW.  HE STATED THAT HE WAS UNDER 
THE IMPRESSION THAT NOT ALL THE CRITERIA NEED TO BE MET FOR A VARIANCE 
REVIEW, WHICH HE NOW FINDS OUT IS INCORRECT.  HE HOPED THAT WOULD HELP 
THE COUNCIL MAKE ITS DECISION.   
 
CITY COUNCILMEMBER WEST-HAFNER STATED THAT WHEN SHE WAS PREVIOUSLY A 
MEMBER OF THE PLANNING COMMISSION, SHE DID NOT BELIEVE THE 
RECOMMENDATION OF STAFF COULD BE CHANGED FROM DENIAL TO APPROVAL. 
 
PLANNING DIRECTOR MOGUSH CLARIFIED THAT THE COMMISSION HAS THE RIGHT TO 
RECOMMEND SOMETHING DIFFERENT FROM STAFF.  
 
UPON A ROLL CALL VOTE, THE MOTION CARRIED UNANIMOUSLY. 
 
Planning Director Mogush stated the public hearing item is scheduled to be reviewed at the City 
Council meeting on May 23, 2022. 
 
7. OTHER BUSINESS 

 
 

8. DISCUSSION ITEMS  
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9. INFORMATION ITEMS 
 

A. Council Comments 
 
Council Liaison West-Hafner ?? 
 

B. Commission comments 
 
None. 
 

C. Staff Comments 
 
Planning Director Mogush stated ?? 
   
10. ADJOURNMENT 
 
Commission Chair Husain adjourned the meeting at 8:20 PM.  
 
 
Respectfully submitted, 
 
Paul Mogush 
Planning Director  


